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I. INTRODUCTION

A. Summary of Charges

1. This Chamber is seised of a case which concerns the events that engulfed Eastern Bosnia,

more specifically the Srebrenica and Zepa enclaves between 1992 and 1995.

2. Zdravko Tolimir, the accused in this case (“Accused”), was an Assistant Commander and
the Chief of the Sector for Intelligence and Security Affairs of the Main Staff of the Army of the
Republika Srpska (“VRS”) during the time relevant to the Indictment. The Accused is charged
with crimes under eight counts pursuant to Articles 3, 4, and 5 of the Statute of the Tribunal
(“Statute”): Genocide (Count 1), Conspiracy to Commit Genocide (Count 2), Extermination
(Count 3), Murder (Counts 4 and 5), Persecutions (Count 6), Forcible Transfer (Count 7), and
Deportation (Count 8). Pursuant to Article 7(1), the Accused, by his acts and omissions, allegedly
committed, ordered, instigated, planned, or otherwise aided and abetted in the planning,

preparation, and execution of the charged crimes.

3. According to the Prosecution, the Accused committed the crimes through his participation
in two Joint Criminal Enterprises (“JCE”): to forcibly remove the Bosnian Muslim population from
the Srebrenica and Zepa enclaves (“JCE to Forcibly Remove™), and to murder able-bodied Bosnian

Muslim men from the Srebrenica enclave (“JCE to Murder”),’ as summarised below.

1. JCE to Forcibly Remove

4. The Prosecution case is that the Accused, together with others, knowingly participated in
the JCE to Forcibly Remove, the common purpose of which was to force the Bosnian Muslim
population out of the Srebrenica and Zepa enclaves from about 8 March 1995 through the end of
August 1995.*

5. In May 1992, the leadership of the Republika Srpska (“RS”) allegedly issued a goal to
create “State borders separating the Serbian people from the other two ethnic communities”.” On
8 March 1995, RS President KaradZic issued Operative Directive 7, ordering, inter alia, the creation
of “an unbearable situation of total insecurity, with no hope of further survival or life for the

inhabitants” of the Srebrenica and Zepa enclaves.® As part of the organised effort to make life

Indictment, paras. 2, 71.
Indictment, paras. 1-50, 66, 68—69.
Indictment, paras. 10-69.
Indictment, para. 35.

Indictment, para. 3.

Indictment, paras. 8, 36.
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impossible for the Bosnian Muslims and remove them from the enclaves, from March through July
1995, the VRS deliberately restricted humanitarian aid and relief supplies to the Bosnian Muslim
population of Srebrenica and Zepa, as well as UNPROFOR supplies, while subjecting the
population to shelling, sniping, and artillery fire.” In June 1995, an attack was ordered upon
Srebrenica with the purpose of forcing the entire population of the Srebrenica enclave into its urban
area, thereby creating conditions where it would be impossible for the entire Bosnian Muslim
population to sustain itself and would require their departure from the area.® Following the VRS
attack on the Srebrenica enclave in early July,9 on 10 and 11 July, thousands of Bosnian Muslims,
including women, children, and some men, fled to the UN compound in Poto&ari.'” Meanwhile, on
11 July, when the Srebrenica enclave fell, about 15,000 Bosnian Muslim men gathered at the

villages of Susnjari and Jagli¢i, and fled in a huge column through the woods towards Tuzla."

6. It is alleged that on the evening of 11 July and the morning of 12 July, three critical
meetings concerning the fate of the Bosnian Muslims who had fled to Potocari took place at the
Hotel Fontana in Bratunac between the VRS leadership and members of DutchBat.'> The first
meeting was held between the VRS Main Staff Commander Ratko Mladi¢ and other VRS members
and DutchBat." In addition to the VRS and DutchBat officials, the second and third meetings were
joined by representatives of the Bosnian Muslim refugees in Potocari." Following this, buses and
trucks arrived near the UN compound in Potocari, and thousands of Bosnian Muslim women,
children, and elderly were transported by members of VRS and RS Ministry of Interior (“MUP”)
(collectively, “Bosnian Serb Forces”) to the territory held by the Army of Bosnia and Herzegovina

(“ABiH”)."” The transportation continued until 13 July.16

7. As to the Bosnian Muslim men gathered in Potocari, the Prosecution argues that on the
afternoon of 12 July through 13 July, they were separated from the women, children, and elderly by
members of the Bosnian Serb Forces.'” Also on 13 July, approximately 5,000 to 6,000 Bosnian

Muslim males from the column were captured by or surrendered to Bosnian Serb Forces along the

Indictment, paras. 37-40.

Indictment, para. 39.

Indictment, para. 40.

Indictment, para. 42.

Indictment, paras. 41-42.

Indictment, paras. 43—45.

Indictment, para. 43.

Indictment, paras. 44—45 (alleging that the second meeting was joined by one representative of the Bosnian
Muslim refugees and the third meeting by representatives of the Bosnian Muslim refugees).
Indictment, para. 47.

Indictment, para. 47.

Indictment, para. 48.
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Bratunac—Konjevic¢ Polje—Milici road in the areas of Kravica, Sandici, Konjevi¢ Polje, and Mili¢i.'®

Their personal belongings and property were confiscated by members of the Bosnian Serb Forces."”

8. With regard to alleged forcible removal of the Bosnian Muslim population in the Zepa
enclave, the Prosecution alleges that in early July 1995, while the attack on the Srebrenica enclave
was ongoing, the VRS made preparations to attack the Zepa enclave and force the population from
there by firing and shelling.20 In Zepa, three separate negotiations took place between the VRS
leadership, including the Accused, and Bosnian Muslim representatives of the Zepa enclave on 13
July, 19 July, and 24 July, when an agreement was reached.”’ On 25 July, the transportation of
women and children from Zepa began.”> On or about the same day, due to fear that they could be
harmed or killed if they surrendered to the VRS, hundreds of mostly able-bodied Bosnian Muslim

men began to flee across the Drina River to Serbia.”

9. The Prosecution further submits that opportunistic killings that took place in Potocari,
Bratunac, Kravica, and Petkovci, targeted killings of three Bosnian Muslim leaders from Zepa, as
well as persecutory acts relating to these killings were the natural and foreseeable consequences of
the JCE to Forcibly Remove.”

10. The Accused, as a member of the JCE to Forcibly Remove, allegedly committed acts in
furtherance of that JCE as described above; other acts by the Accused include: (a) making life
unbearable for the Bosnian Muslim population; (b) defeating the ABiH militarily; (c) disabling the
local UN forces militarily, including preventing and controlling outside international protection of
the enclaves; and (d) controlling the movement of the Bosnian Muslim population out of the two

enclaves.”
2. JCE to Murder

11. The Prosecution submits that between on or around 11 July and around 1 November 1995,
the Accused, together with others, knowingly participated in the JCE to Murder, the common
purpose of which was to summarily execute and bury thousands of Bosnian Muslim men and boys

aged 16 to 60 captured from the Srebrenica enclave.?

Indictment, para. 49.

Indictment, para. 50.

Indictment, para. 51.

Indictment, paras. 52—56.

Indictment, para. 57.

Indictment, para. 57.

> Indictment, paras. 22, 22.1-22.4, 23.1, 61.
Indictment, para. 60.

Indictment, paras. 10, 27.
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12. According to the Prosecution, in the evening hours of 11 July and on the morning of 12
July, while the plan to forcibly transfer the Bosnian Muslim population from Potocari was
developed, Mladi¢ and others also developed a plan to murder the hundreds of able-bodied Bosnian
Muslim men separated from the crowd in Poto&ari.”” The execution of this plan allegedly began on
the afternoon of 12 July; throughout the day and continuing 13 July, these men were separated and
then detained temporarily in buildings and vehicles in Bratunac through 14 July.28 Meanwhile, as
described above, the Bosnian Muslim men who left in the column on 11 July started surrendering or
being captured by the Bosnian Serb Forces, by which time the plan to kill the able-bodied men from

the Srebrenica enclave encompassed the murder of this group of men.”

13. It is alleged that the large scale and systematic killing operation of the Bosnian Muslim men
from Srebrenica, including burials of their bodies, began on the morning of 13 July and continued
through July or August 1995 in the Bratunac and Zvornik areas.”® Furthermore, from about 1
August 1995 through about 1 November 1995, members of the Bosnian Serb Forces participated in
an organised and comprehensive effort to conceal the killings in these areas, by reburying bodies

exhumed from initial mass graves.31

14. The Prosecution further alleges that opportunistic killings that took place in Potocari,
Bratunac, Kravica, and Petkovci and persecutory acts relating to these killings were the natural and

foreseeable consequences of the JCE to Murder.*

15. The Accused, as a member of the JCE to Murder, allegedly committed acts in furtherance of
this JCE as described above; other acts by the Accused include: (a) with full knowledge of the plan
to summarily execute the able-bodied men from Srebrenica, assisting in and facilitating the forcible
transfer of the Bosnian Muslim population of Srebrenica; (b) proposing to his commander, Mladic,
that the hundreds of Bosnian Muslim prisoners being detained along the Konjevi¢-Polje—Bratunac
road be secreted from international forces by being placed in buildings so they could not be viewed
from the air; (c) supervising the 10th Sabotage Detachment on 16 July, when its elements
summarily executed more than 1,700 Muslim men and boys at Branjevo Military Farm and Pilica
Cultural Centre, and on or about 23 July, when its elements summarily executed approximately 39

Bosnian Muslim men at BiSina; and (d) by virtue of his position and authority vested in him by

27
28
29
30
31
32

Indictment, para. 18.

Indictment, para. 19.

Indictment, para. 20.

Indictment, paras. 21, 21.1-21.16.
Indictment, para. 23.

Indictment, paras. 22, 22.1-22.4, 28.
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Mladi¢, having responsibility for handling all of the Bosnian Muslim prisoners taken after the fall

of the Srebrenica enclave and to ensure their safety and welfare, but failing to do so.”

16.

B. Pre-Trial Proceedings

1. Indictment, Joinder, and Severance of Case

The Accused was indicted with two other accused—Radivoje Mileti¢ and Milan Gvero—in

February 2005.** On 10 June 2005, the Prosecution filed a motion for joinder,35 seeking to

consolidate Prosecutor v. Tolimir, Mileti¢, and Gvero® with the following cases: Prosecutor v.

. .37 38 o 1s 239 v .40
Popovic;y”" Prosecutor v. Beara;™” Prosecutor v. Drago Nikolic¢;” Prosecutor v. Borovcéanin; ™~ and

41

Prosecutor v. Pandurevic and Trbic.”” On 28 June 2005 the Prosecution filed a motion to amend the

indictments and to replace them with a single Consolidated Amended Indictment.**

33
34

35

36
37

38

39

40

41

42

Indictment, para. 29.

Prosecutor v. Tolimir, Miletic, and Gvero, Case No. IT-04-80-I, Indictment, 8§ February 2005. The Indictment was
confirmed by Judge Liu and placed under seal. Decision on Review of Indictment and Order for Non-Disclosure,
10 February 2005.

Prosecutor v. Popovic, Case No. IT-02-57-PT, Prosecutor v. Beara, Case No. IT-02-58-PT, Prosecutor v. Drago
Nikoli¢, Case No. IT-02-63-PT, Prosecutor v. Borovcanin, Case No. IT-02-64-PT, Prosecutor v. Tolimir, Mileti¢
and Gvero, Case No. IT-04-80-PT, Prosecutor v. Pandurevi¢ and Trbi¢, Case No. IT-05-86-PT, Prosecution’s
Motion for Joinder of Accused, 10 June 2005.

Prosecutor v. Tolimir, Mileti¢, and Gvero, Case No. IT-04-80-I, Indictment, 8 February 2005.

Prosecutor v. Popovic, Case No. IT-02-57-1, Indictment, 26 March 2002. The Indictment was confirmed by Judge
Schomburg and placed under seal. Prosecutor v. Popovic, Case No. IT-02-57-1, Order on Review of Indictment
Pursuant to Article 19 of the Statute and Order for Non-Disclosure, 26 March 2002.

Prosecutor v. Beara, Case No. 1T-02-58-1, Indictment, 26 March 2002. The Indictment was confirmed by Judge
Schomburg. Prosecutor v. Beara, Case No. IT-02-58-1, Order on Review of Indictment Pursuant to Article 19 of
the Statute, 26 March 2002.

Prosecutor v. Drago Nikoli¢, Case No. IT-02-63-1, Indictment, 6 September 2002. The Indictment was confirmed
by Judge Schomburg and placed under seal. Prosecutor v. Drago Nikoli¢, Case No. IT-02-63-1, Order Confirming
Indictment Pursuant to Article 19, Order Concerning Non-disclosure, and Order Issuing Arrest Warrant,
6 September 2002.

Prosecutor v. Borovcanin, Case No. IT-02-64-1, Indictment, 6 September 2002. The Indictment was confirmed by
Judge Schomburg. Prosecutor v. Borovcanin, Case No. IT-02-64-1, Order Confirming Indictment Pursuant to
Article 19, Order Concerning Non-disclosure, and Order Issuing Arrest Warrant, 6 September 2002.

Prosecutor v. Pandurevic¢ and Trbic¢, Case No. IT-05-86-1, Indictment, 10 February 2005. The Indictment was
confirmed by Judge Liu. Decision on Review of Indictment and Order for Non-Disclosure, 24 March 2005. The
Prosecution was also ordered to withdraw the initial indictment against Pandurevi¢, confirmed on
2 November 1998 by Judge Mumba in the case Prosecutor v. Krsti¢, Pandurevic and Blagojevic, as amended on
27 October 1999.

Prosecutor v. Popovic, Case No. IT-02-57-PT, Prosecutor v. Beara, Case No. IT-02-58-PT, Prosecutor v. Drago
Nikoli¢, Case No. IT-02-63-PT, Prosecutor v. Borovcanin, Case No. IT-02-64-PT, Prosecutor v. Tolimir, Mileti¢
and Gvero, Case No. IT-04-80-PT, Prosecutor v. Pandurevi¢ and Trbi¢, Case No. IT-05-86-PT, Prosecution’s
Motion for Amendments to the Indictments and Annex A, 28 June 2005 (“Consolidated Amended Indictment”). In
its motion the Prosecution requested, inter alia, that the charges of genocide, conspiracy to commit genocide, and
extermination be added to the case against Zdravko Tolimir. A corrigendum was filed on 15 July 2005. Prosecutor
v. Popovic, Case No. IT-02-57-PT, Prosecutor v. Beara, Case No. 1T-02-58-PT, Prosecutor v. Drago Nikolic,
Case No. IT-02-63-PT, Prosecutor v. Borovcanin, Case No. IT-02-64-PT, Prosecutor v. Tolimir, Mileti¢ and
Gvero, Case No. IT-04-80-PT, Prosecutor v. Pandurevi¢ and Trbi¢, Case No. IT-05-86-PT, Corrigendum to
Prosecution’s Consolidated Amended Indictment, confidential, 15 July 2005.
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17. On 21 September 2005, Trial Chamber III granted the motion for joinder.43 On
26 September 2003, the case against the nine accused was assigned to Trial Chamber I1.** Judge
Agius was appointed as the Pre-Trial Judge on 5 October 2005.* On 31 October 2005 the Chamber
ordered that the Consolidated Amended Indictment be the operative indictment against the nine

accused.*®

18. On 22 and 29 March 2006, the Prosecution filed two additional motions seeking to amend
the Consolidated Amended Indictment.*” On 31 May 2006, the Chamber’s Decision on Motions
Challenging the Indictment Pursuant to Rule 72 granted in part the motions to amend the
Consolidated Amended Indictment.*® Pursuant to this decision the Prosecution submitted its Second
Consolidated Indictment on 4 August 2006 at which time the Accused remained at large.*” On
15 August 2006, the Accused’s case was severed from the joint case™ and the Prosecution filed a

separate Indictment against him on 28 August 2006.”"

19. The Accused was arrested on 31 May 2007 and transferred to the seat of the Tribunal the
following day.5 % On 6 June 2007, the Prosecution filed a motion for joinder of the Tolimir case with
the Popovic et al. case; it was denied on 20 July 2007 due to the advanced stage of the Popovic et
al. trial.”® On 12 June 2007, the Prosecution filed an amended indictment correcting the 28 August

2006 Indictment.>* On 3 July 2007, the Pre-trial Judge granted the Prosecution’s request for leave to

B prosecutor v. Popovic, Case No. IT-02-57-PT, Prosecutor v. Beara, Case No. IT-02-58-PT, Prosecutor v. Drago

Nikoli¢, Case No. IT-02-63-PT, Prosecutor v. Borovcanin, Case No. IT-02-64-PT, Prosecutor v. Tolimir, Mileti¢
and Gvero, Case No. IT-04-80-PT, Prosecutor v. Pandurevi¢ and Trbi¢, Case No. IT-05-86-PT, Decision on
Motion for Joinder, 21 September 2005. By order of the President, the Joinder Motion had been assigned to Trial
Chamber III. Order Referring the Joinder Motion, Prosecutor v. Popovic, Case No. IT-02-57-PT, Prosecutor v.
Beara, Case No. IT-02-58-PT, Prosecutor v. Drago Nikolic, Case No. IT-02-63-PT, Prosecutor v. Borovcanin,
Case No. IT-02-64-PT, Prosecutor v. Tolimir, Mileti¢ and Gvero, Case No. IT-04-80-PT and Prosecutor v.
Pandurevic and Trbic, Case No. IT-05-86-PT, 29 June 2005; Corrigendum to Order Referring the Joinder Motion,
4 July 2005.

Prosecutor v. Popovic¢ et al., Case No. IT-05-88-PT, Order Assigning a Case to a Trial Chamber,
26 September 2005.

% prosecutorv. Popovic et al., Case No. IT-05-88-PT, Order Designating a Pre-Trial Judge, 5 October 2005.

4 prosecutor v. Popovic et al., Case No. IT-05-88-PT, Order on the Consolidated Amended Indictment,
31 October 2005.

Prosecutor v. Popovic et al., Case No. IT-05-88-PT, Motion to Amend the Indictment Relating to Ljubomir
Borovc€anin, 22 March 2006; Prosecutor v. Popovic¢ et al., Case No. IT-05-88-PT, Motion to Amend the
Indictment Relating to the 22 March 2006 Appeals Chamber Judgement in the Case of Stakic, 29 March 2006.
Prosecutor v. Popovic et al., Case No. IT-05-88-PT, Decision on Motions Challenging the Indictment Pursuant to
Rule 72, 31 May 2006.

Prosecutor v. Popovic et al., Case No. IT-05-88-PT, Submission pursuant to the Trial Chamber’s Decision on
Further Amendments and Challenges to the Indictment and Motion Seeking Leave to Make Additional Minor
Corrections, partly confidential, 4 August 2006 (“Second Consolidated Indictment”).

Order on Operative Indictment and Severance of the Case against Zdravko Tolimir, 15 August 2006.

> Indictment, 28 August 2006 (“28 August 2006 Indictment”).

2 Decision on Submissions of the Accused Concerning Legality of Arrest, 18 December 2008; Order for Detention
on Remand, 1 June 2007, p. 2; Order Designating Judge for Initial Appearance, 1 June 2007. See also Decision on
Preliminary Motions on the Indictment Pursuant to Rule 72 of the Rules, paras. 9, 11, 14-15.

Decision on Motion for Joinder, 20 July 2007.

Prosecution’s Submission of Amended Indictment with Attached Annexes A, B and C, 12 June 2007.
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amend the indictment pursuant to Rule 50(A)(i)(c) and the proposed amended indictment (“Second
Amended Indictment”) became the operative indictment.” On 4 November 2009 the Prosecution
filed confidentially a motion seeking leave to amend the Second Amended Indictment;® on
9 December 2009, the Chamber granted the motion and ordered the Third Amended Indictment
(“Indictment”) to be the operative indictment.”’ The Third Amended Indictment has remained the

operative indictment since then.

2. Pre-Trial Briefs and Responses

20. The Prosecution filed its pre-trial brief confidentially on 28 November 2008.® The
Prosecution’s amended pre-trial brief was filed confidentially on 16 February 2010.°° The Accused
pre-trial brief was submitted on 30 September 2009 in BCS and was filed in English on
28 October 2009.%

3. Pre-Trial Case Management

21. Following the Accused’s initial appearance, the pre-trial proceedings lasted two years, eight
months, and three weeks.®' Ten Status Conferences pursuant to Rule 65 bis were held between
11 December 2007 and 16 December 2009.%% The Pre-Trial Conference pursuant to Rule 73 bis
took place on 25 February 2010% and the trial started on 26 February 2010.* Disclosure pursuant
to Rule 66(A)(ii) and Rule 68 continued throughout the pre-trial phase with the majority of
disclosures being completed before October 2009.% The Prosecution filed its initial Rule 65 rer
Witness List, Witness Summaries, and Exhibit List on 15 October 2008.°° A total of 81 written

decisions and orders were issued by the Chamber in the pre-trial phase.

> Further Appearance, T. 24 (3 July 2007).

% Prosecution’s Motion to Amend the Second Amended Indictment with Appendices A-D, confidential,

4 November 2009.

Decision with Reasons to Follow on Prosecution Motion to Amend the Second Amended Indictment,

9 December 20009.

Prosecution Filing of Pre-Trial Brief Pursuant to Rule 65¢er (E), confidential, 28 November 2008.

Prosecution Pre-Trial Brief.

% Accused Pre-Trial Brief.

' The Accused’s Initial Appearance took place on 4 June 2007. T. 1-19 (4 June 2007). The Prosecution made its
Opening Statements on 26 February and 1 March 2010. T. 333-415 (26 February 2010); T. 416-508
(1 March 2010).

2 T, 52-108 (14 September 2007); T. 109-136 (11 December 2007); T. 137-171 (12 March 2008); T. 172-183
(30 June 2008); T. 184-201 (30 July 2008); T. 202-231 (31 October 2008); T. 232-249 (27 February 2009);
T. 250-270 (25 June 2009); T. 271-299 (22 October 2009); T. 300-312 (16 December 2009).

63 T.313-332 (25 February 2010).

4 T.333 (26 February 2010).

5 T.190-192 (30 July 2008); T. 279 (22 October 2009).

% Prosecution Notice of Filing of 65 ter Witness List, Witness Summaries and Exhibit List with Confidential
Appendices A, B and C, 15 October 2008. The Prosecution subsequently sought to amend its witness and exhibit
list. Prosecution’s Motion for Leave to Amend Witness List and Exhibit List, 28 November 2008; Prosecution’s
Motion for Admission of Evidence Pursuant to Rule 92 ter with Appendices A—C, 18 March 2009. The request

57

58
59

Case No.: IT-05-88/2-T 12 December 2012



C. Trial Proceedings

1. Overview

22. The total number of trial days was 242. The total number of transcript pages was 19,233.
The total number of exhibits admitted was 3,495 and the total number of witnesses was 187. There
were 130 witnesses who testified orally and of these 91 witnesses testified pursuant to Rule 92 ter.
There were 52 witnesses whose evidence was admitted pursuant to Rule 92 bis(A) and five
witnesses whose evidence was admitted pursuant to Rule 92 quater. The Chamber issued a total of

94 written decisions and orders during the trial.

2. Prosecution Case

23. The case for the Prosecution commenced on 26 February 2010 and concluded on 17 January
2012. The Prosecution adduced evidence from 183 witnesses in total. A total of 126 Prosecution
witnesses testified orally and of these 91 testified pursuant to Rule 92 ter. Altogether 12 expert
witnesses testified orally, and of these ten testified pursuant to Rule 92 fer. Six witnesses were
subpoenaed pursuant to Rule 54. Three witnesses testified by video-conference link. The Chamber
admitted the evidence of 52 witnesses pursuant to Rule 92 bis(A) and five pursuant to Rule 92
quater. Seventy-two witnesses were granted protective measures. A total of 2,962 Prosecution

exhibits were admitted into evidence.

3. Judgement of Acquittal Pursuant to Rule 98 bis

24, There was no submission for a Judgement of acquittal pursuant to Rule 98 bis. 67
4. Defence Case

25. On 1 March 2010, the Accused requested that his legal adviser, Mr. Aleksandar Gaji¢ be
granted permission to present legal arguments, make proposals, and raise objections in the case.®® In
addition, the Accused requested that Mr Gaji¢ be permitted to “act in [the] courtroom”, in
particular, to cross-examine or examine witnesses when requested by the Accused and approved by

the Chamber.”” The Chamber decided that during the trial, Mr. Gaji¢, acting in the capacity of the

was granted by decision of the Trial Chamber. Decision on Prosecution’s Motion for Admission of Evidence
pursuant to Rule 92 ter with Appendices A—-C, 3 November 2009. Appendix B thereby became the operative
65 ter Witness List.

7 T. 17335 (29 August 2011).

68 Request to the Trial Chamber, 1 March 2010 (BCS original), 3 March 2010 (English translation), para. 1.

% Request to the Trial Chamber, 1 March 2010 (BCS original), 3 March 2010 (English translation), para. 1. See
Request to the Pre-Trial Chamber for Leave to File of a Reply and Reply to the Prosecution’s Response of
5 March 2010, 8 March 2010 (BCS original), 10 March 2010 (English translation).
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Accused’s legal adviser, would have a right of audience limited to addressing the Chamber on legal
issues arising during the proceedings, upon a specific request for such by the Accused being granted
by the Chamber; and addressing the Chamber on administrative issues arising out of Mr. Gaji¢’s

correspondence with the Prosecution and relating to the conduct of the proceedings.”

26. The Defence case commenced on 23 January 2012 and concluded on 21 February 2012. The
Accused adduced evidence from four witnesses. These four witnesses all testified orally; one of
whom was an expert witness.”' None of the Defence witnesses testified pursuant to Rule 92 rer. The
Accused did not tender evidence pursuant to Rule 92 bis(A) or Rule 92 quater. A total of 533

Defence exhibits were admitted into evidence.

5. Final Briefs and Closing Arguments

27. The Chamber issued a scheduling order on the Final Trial Briefs and Closing Arguments on
14 February 2012.” The Prosecution filed confidentially its Final Trial Brief on 11 June 2012.7
The Accused submitted his Final Trial Brief in BCS also on 11 June 2012, which was filed in
English on 16 July 2012. The Prosecution presented its closing argument on 21 August 2012," the
Accused presented his closing argument on 22 and 23 August 2012,” and the Prosecution and the
Accused presented respectively a rebuttal’® and a rejoinder’’ on 23 August 2012. The Accused
submitted his public, redacted Final Trial Brief on 1 October 2012 in BCS, which was filed in
English on 4 October 2012. The Prosecution filed its public, redacted Final Trial Brief on 29
November 2012.

70
71
72
73

Decision on Accused’s Request to the Trial Chamber concerning Assistance of his Legal Advisor, 28 April 2010.
Ratko Skrbi¢, who the Chamber found to be an expert on military structures. T. 19258 (14 February 2012).
Scheduling Order on Final Trial Briefs and Closing Arguments, 14 February 2012.

The Prosecution filed a Corrigendum confidentially on the next day. Prosecution Final Brief (confidential).

™ T.19368-19459 (21 August 2012).

7 T.19460-19539 (22 August 2012); T. 19540-19545 (23 August 2012).

% T.19545-19557 (23 August 2012).

T, 19557-19561 (23 August 2012).
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II. CONSIDERATIONS REGARDING EVALUATION OF THE EVIDENCE

28. In this Chapter, the Chamber will address the approaches that it has taken in evaluating the
mass of evidence in the case. In section II. A., the principles applicable to the evidence adduced
before the Chamber are outlined. Section II. B. will deal with certain categories of evidence,
including those about which specific issues of evaluation have been raised, so as to clarify the

Chamber’s position on the use of the evidence concerned.

29. In evaluating some of the evidence, Judge Nyambe has drawn different inferences from the
Majority. The Dissenting Opinion of Judge Nyambe presents in full the findings on which she
differs from the Majority. To the degree to which the factual findings set forth in the remainder of
the Judgement are inconsistent with those in the Dissenting Opinion of Judge Nyambe, they should
be considered to be the findings of the Majority only. In addition, such findings in regard to the
number of persons killed by Bosnian Serb Forces which are expressly stated to be those of the
Chamber should be understood to be those of the Majority, with Judge Nyambe dissenting, insofar

as they conflict with the dissenting position that she has taken.

A. General Principles

30. Pursuant to Article 21(3) of the Statute, the Accused has been presumed innocent until
proved guilty according to the provisions of the Statute. For a finding of guilt on an alleged crime, a
reasonable trier of fact must have reached the conclusion that all the facts which are material to the
elements of that crime have been proven beyond reasonable doubt by the Prosecution.”® The
Accused, on the other hand, has a right not to be compelled to testify against himself or to confess
guilt.” He is not obliged to appear as a witness in his own defence® or to present a Defence case.
Where a Defence case is presented, the evidence adduced by the Defence is weighed along with
that of the Prosecution. At the conclusion of the case the Accused is entitled to the benefit of the

doubt as to whether the crime has been proven.81

31. The present Judgement is the “reasoned opinion in writing” which is required under Article
23(2) of the Statute and Rule 98 fer(C) of the Rules. The Chamber is required only to make factual
findings which are essential to the determination of guilt on a particular count; and it does not need

to refer to the testimony of every witness or every piece of evidence on the trial record.* Since

" Marti¢ Appeal Judgement, para. 55.

7 Article 21(4)(g) of the Statute.

8 Rule 85(C) provides: “If the accused so desires, the accused may appear as a witness in his or her own defence.”

8! Marti¢ Appeal Judgement, para. 55; Celebici Trial Judgement, para. 601.

% Gotovina and Marka¢ Appeal Judgement, para. 132; Kvocka et al. Appeal Judgement, para. 23; Kupreskic et al.
Appeal Judgement, para. 39; Kordic and Cerkez Appeal Judgement, para. 382.

10
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minor inconsistencies commonly occur in testimony without rendering it unreliable, it is within the
discretion of the Chamber to evaluate it and to consider whether the evidence as a whole is credible,
without explaining its decision in every detail.* If the Chamber does not refer to the evidence given
by a witness, even if it is in contradiction what the Chamber finds, it is to be presumed that the
Chamber assessed and weighed the evidence, but found that the evidence did not prevent it from
arriving at its actual findings.84 When the Chamber deems it appropriate in light of its obligation to

present a “reasoned opinion in writing”, it will refer to evidence that contradicts a finding.

32. In order to determine whether the allegations in the Indictment have been proven, the
Chamber has received oral testimony of witnesses, admitted “Exhibits”—that is, documentary,
video and audio evidence—and taken judicial notice pursuant to Rule 94(B) of facts adjudicated
before the Tribunal. Documentary evidence includes not only written statements and transcripts
admitted pursuant to Rules 92 bis, 92 ter, and 92 quater, but also documents mostly produced

before, during or shortly after the events alleged in the Indictment.

33. Individual items of evidence, such as the testimony of witnesses or Exhibits, have been
analysed in the light of the entire body of evidence adduced. Only after the analysis of all the
relevant evidence has the Chamber considered that it can determine whether the evidence upon
which the Prosecution relies should be accepted as establishing the existence of the facts alleged,

notwithstanding the evidence relied upon by the Accused.®

34. The Chamber has received direct and circumstantial evidence. Direct evidence supports the
truth of an assertion, that is, without an intervening inference. Circumstantial evidence is evidence
of circumstances surrounding an event from which a fact at issue may be reasonably inferred.®
Such evidence alone may be sufficient for a finding of fact beyond reasonable doubt.®” Such a

finding must be the only reasonable conclusion available from the evidence.®®

35. In deciding whether to rely upon the testimony of a witness or a document the Chamber has
balanced the relevant items of evidence with respect to their reliability, credibility, and authenticity,

before coming to a finding about the facts established in the Judgement.

8 Kvocka et al. Appeal Judgement, para. 23; Celebici Appeal Judgement, paras. 481, 498; Kupreskic et al. Appeal

Judgement, para. 32.

Kvocka et al. Appeal Judgement, para. 23.

Ntagerura et al. Appeal Judgement, para. 174; Halilovic Appeal Judgement, para. 125. See also Revised Order
Concerning Guidelines on the Presentation of Evidence and Conduct of Parties During Trial, 4 February 2011,
Annex (“Revised Order Annex”), para. 16.

Popovic et al. Trial Judgement, para. 12; Celebici Appeal Judgement, para. 458.

Kupreskic et al. Appeal Judgement, para. 303.

Staki¢ Appeal Judgement, para. 219; Celebici Appeal Judgement, para. 458; Gotovina et al. Trial Judgement,
para. 303; Popovic et al. Trial Judgement, para. 12.

84
85

86
87
88
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B. Specific Categories of Evidence

1. Testimony of Witnesses

36. In evaluating the testimony of viva voce witnesses—whether they are credible or not—the
Chamber took into account, inter alia, their demeanour during their testimony as well as the lapse
of time since the events about which they testified and its possible impact on the reliability of their

evidence.”

(a) Testimony of Witnesses Associated either with the Parties to the Proceedings or with the

Parties to the Armed Conflict

37. The testimony of persons involved in a bitter armed conflict is often coloured by
experiences and attitudes arising from that conflict.”” The Accused has submitted that particular
caution should be exercised when assessing the evidence given by the Bosnian Muslim witnesses,
arguing that they have a “tendency to exaggerate or give clearly untrue and dishonest statements”.”!
The Chamber is aware of the general tendency of witnesses associated with a party to a conflict to
give testimony that supports its perceived interests. The Chamber has carefully observed the
demeanour of these witnesses during their testimony, and taken into consideration relevant

factors—for example, the effect of stress or fear on their accounts, the lapse of time, as well as

cultural factors.””

38. The Accused gives particular attention in his Final Brief to “Prosecutor investigators”,
including Jean-René Ruez, Dean Manning, Tomasz Blaszczyk, Erin Gallagher, DuSan Janc, and
Stefanie Frease.” The Accused submits that even in those instances where it seems that a high
standard of objectivity has been demonstrated, the reports of these witnesses could not serve as the
only basis for establishing the facts.” They were called and testified about their direct involvement
and knowledge of investigations of the crimes that the Prosecution is to prove beyond reasonable
doubt, ranging from provenance of documents used by the Prosecution to forensic evidence. They
were cross-examined and their reports were tendered and admitted into evidence. In the Chamber’s
view, their status as current or former OTP investigators alone does not render their testimony and

reports unreliable. In determining what weight is to be given to each witness of this category, the

89

See, e.g., Popovic et al. Trial Judgement, para. 10; Dordevic Trial Judgement, para. 13.
90

See, e.g., Pordevic Trial Judgement, paras. 15-17.

%0 Accused Final Brief, paras. 195-196, 198-203 (quotation at para. 196); Accused Final Brief (confidential),
paras. 197, 204-207.

See, e.g., Limaj et al. Trial Judgement, para. 15.

Accused Final Brief, paras. 177-183. The Accused submits that Richard Butler and Ewa Tabeau “should be also
classified as investigators.” Accused Final Brief, para. 178. However, they gave evidence before the Chamber as
experts on military structure and demography, respectively.

92
93
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Chamber has taken into consideration, inter alia, their expertise and knowledge of the investigation
that they have been involved in, as well as other relevant evidence. In short, the Chamber does not
accept the position taken by the Accused in regard to these witnesses, though it has exercised
caution in evaluating their evidence in view of their association with a party to the proceedings. In
addition, the Chamber is mindful of the fact that they were not eye-witnesses or in other ways direct
observers of the events that took place during the period of time to which the charges in the

Indictment relate.

(b) Expert Witnesses

39. The Chamber has received evidence from expert witnesses called by both Parties.”” In
weighing this evidence, the Chamber has considered factors such as the professional competence of
the expert, the methodologies used by the expert and the reliability of the findings made in light of

these factors and other evidence accepted by the Chamber.”®

40. Some expert witnesses have associations of varying nature with one of the parties. That
alone does not make them unreliable. The nature of the association and other relevant factors have

been evaluated in assessing their evidence.

41. In his Final Brief, the Accused specifically challenges the weight to be given to the evidence

of Richard Butler.”” The Chamber has found him to be an expert witness, but the determination of

94

Accused Final Brief, para. 177.
95

The Prosecution called the following expert witnesses: Richard Butler, Ewa Tabeau, Kathryn Barr, John Clark,
William Haglund, Christopher Lawrence, Richard Wright, Jose Baraybar, Johan de Koeijer, Freddy Peccerelli,
Thomas Parsons and Michael Hedley. The Accused called one expert witness, Ratko Skrbi¢, who the Chamber
found to be an expert on military structures. T. 19258 (14 February 2012).

Milutinovic et al. Trial Judgement, Vol. I, para. 40. See also Martic¢ Trial Judgement, para. 29; Blagojevic and
Joki¢ Trial Judgement, para. 27; Vasiljevi¢ Trial Judgement, para. 20. In weighing the evidence from expert
witnesses the Chamber has, in particular, considered corroboratory evidence of a different nature. For example,
the evidence of handwriting expert Kathryn Barr by which the writing of Dragan Jokic¢ has been identified in the
Zvornik Brigade Duty Officer Notebook has been corroborated by evidence of other witnesses and documentary
evidence. See infra para. 73.

Accused Final Brief, paras. 185-188. The Accused argues that Butler’s reports cannot be treated as expert witness
reports on the grounds that they were not disclosed pursuant to Rule 94 bis. Accused Final Brief, para. 185. This
submission is not substantiated. The Accused was on notice of the Prosecution's intention to call Butler as an
expert witness and of its intention to tender his reports. Prosecution Notice of Filing of 65 ter Witness List,
Witness Summaries and Exhibit List, 15 October 2008, Appendix B (confidential), pp. 4-5. The Chamber notes
that Butler’s reports were admitted without objection from the Accused. Richard Butler, T. 16291-16292 (7 July
2011); Ex. P02470 (VRS Corps Command Responsibility Report); Ex. P02471 (Srebrenica Military Narrative —
Operation Krivaja 95’); Ex. P02472 (VRS Brigade Command Responsibility Report); Ex. P02473 (Srebrenica
Military Narrative (Revised) — Operation Krivaja 95’); Ex. P02474 (Chapter Eight Analytical Addendum to
Srebrenica Military Narrative (revised)); Ex. P02475 (VRS Main Staff Command Responsibility Report). The
Chamber further notes that during cross-examination of this witness, the Accused appears to have implicitly
accepted the expert status of the witness. Richard Butler, T. 16912, 16914, 16923 (20 July 2011), T. 16973
(21 July 2011), T. 17081 (22 August 2011), T. 17192, 17235 (24 August 2011), T. 17279, 17286 (25 August
2011) T. 17341, 17361, 17377, 17399 (29 August 2011). Also, the Chamber has been clear, in its references
throughout the testimony, that he was giving evidence as an expert. Richard Butler, T. 16368 (8 July 2011), T.
16397 (11 July 2011), T. 16894, 16911 (20 July 2011), T. 17487 (31 August 2011).
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his status as such is only a first step; his evidence must then be evaluated according to the criteria
just outlined.” The Chamber notes Butler’s experience in military intelligence.” The Chamber
stresses, in this regard, that while it deemed Butler to be an expert witness, there are other witnesses
who will also assist the Chamber in understanding matters, such as the command structure of the
VRS, on which he has testified. The Chamber moreover accepts that caution is also needed in the
evaluation of Butler's evidence in view of his former association with a party to these
proceedings.'” Finally, his testimony will, of course, be analysed in the light of the entire body of

evidence adduced.

(c) Testimony of Persons Convicted of Crimes Arising from Events Alleged in the Indictment

42. The Chamber has heard evidence from several witnesses who have been convicted by the
Tribunal for crimes arising from events which are alleged in the Indictment as the basis for the
charges against the Accused. In its approach to the testimony of these witnesses the Chamber has

taken note of the following guidance from the Appeals Chamber:

[1]t is well established in the jurisprudence of both ad hoc Tribunals that nothing prohibits a Trial
Chamber from relying on evidence given by a convicted person, including evidence of a partner in
crime of the person being tried before the Trial Chamber. Indeed, accomplice evidence, and, more
broadly, evidence of witnesses who might have motives or incentives to implicate the accused is
not per se unreliable, especially where such a witness may be thoroughly cross-examined;
therefore, reliance upon this evidence does not, as such, constitute a legal error. However,
“considering that accomplice witnesses may have motives or incentives to implicate the accused
person before the Tribunal, a Chamber, when weighing the probative value of such evidence, is
bound to carefully consider the totality of the circumstances in which it was tendered”. As a
corollary, a Trial Chamber should at least briefly explain why it accepted the evidence of
witnesses who may have had motives or incentives to implicate the accused; in this way, a Trial
Chamber shows its cautious assessment of this evidence. (footnotes omitted)'"'

43. With the exception of Miroslav Deronjié, all the witnesses who have been convicted by the
Tribunal for crimes arising from events alleged in the Indictment testified viva voce. The Chamber
was able as a result to observe their demeanour. Their evidence has been evaluated on the basis of
the circumstances in which it was given and the evidence in the case as a whole. In attributing
weight to their evidence, the Chamber has evaluated it individually, paying due regard to the
possibility that they had motives for implicating the Accused. Since so much of the evidence in the
case is multi-faceted and overlapping, it has been possible to corroborate sections of the evidence of

each of these witnesses. For these reasons parts of their testimony have been accepted.'®

% These factors are ones such as the professional competence of the expert, the methodologies used by the expert

and the reliability of the findings made in light of these factors and other evidence accepted by the Chamber. See
supra para. 39.

% Richard Butler, T. 16274-16280 (7 July 2011); Ex. P02469.

' See supra para. 38.

"V Krajisnik Appeal Judgement, para. 146 (quoting Niyitegeka Appeal Judgement, para. 98).

192 See also Krajisnik Appeal Judgement, paras. 147-148.
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44. The Accused challenges the transcript of the testimony of Deronji¢ on the grounds that,
inter alia, he had a strong motive to give untruthful and dishonest answers.'” The Chamber notes
that on 30 September 2003 Deronji¢ pleaded guilty to an indictment forming part of a plea
agreement.'” He testified in Prosecutor v. Blagojevic and Jokic on 21 and 22 January 2004. A few

105

days later on 27 January 2004, he testified in his own case. ~ He was sentenced to a term of ten

years of imprisonment on 30 March 2004."% Pursuant to Rule 92 quater the Chamber admitted
transcripts of his testimony in Blagojevic and Jokic¢.""" In other words, the transcripts admitted were
of testimony he gave before he testified in his own case and before sentence was passed on him
and, therefore, he had an incentive to adapt his testimony to minimise his involvement in view of
the upcoming important phases of his own case. In its Decision admitting Deronji¢’s testimony, the
Chamber found that the inconsistencies in his testimony, which must be considered when assessing

the weight to be attributed to it, did not preclude its admission.'”®

In light of all these factors,
particular caution has been exercised in considering the weight to be given to Deronji¢’s testimony

and his evidence on matters of substance has only been accepted where it has been corroborated.

2. Documentary Evidence

45. Admitting a document as evidence does not in itself mean that the Chamber considers the
document to be an exact representation of the facts or that it accepts the content of the document as
true; factors such as the authenticity and proof of the identity of the document’s source are

significant elements in the Chamber’s determination of the weight to give the evidence.'”

(a) Prior Testimony and Statements Made out of Court

46. The Chamber has admitted pursuant to Rule 92 bis(A) and Rule 92 quater transcripts of

testimony and written statements of witnesses who did not testify before the Chamber.'"® The

"% Accused Final Brief, para. 168. The Accused submits that plea agreements cannot constitute either grounds for

judicial notice or a source of reliable information. Accused Final Brief, para. 165. The Chamber has treated such
agreements with the utmost caution.

Deronjic Sentencing Trial Judgement, paras. 18—19.

Deronjic Sentencing Trial Judgement, para. 29.

Deronjic¢ Sentencing Trial Judgement, p. 77 (by majority); Deronjic Sentencing Appeal Judgement, p. 56
(affirming unanimously the sentence imposed by the Trial Chamber).

Decision on Prosecution’s Motion for Admission of Evidence Pursuant to Rule 92 quater, 25 November 2009
(92 quater Decision”).

92 guater Decision, para. 47.

Revised Order Annex, para. 17. See also Milutinovic et al. Trial Judgement, Vol. I, para. 56. A further principle
that the Chamber has followed is that the fact that a document has neither a signature nor a stamp is not in itself a
reason to find that it is not authentic. Revised Order Annex, para. 19. See also Popovic et al. Trial Judgement,
para. 14.

Decision on Prosecution’s Motion for Admission of Evidence Pursuant to Rule 92 guater, 25 November 2009;
Decision on Prosecution’s Motion for Admission of Written Evidence Pursuant to Rules 92 bis and 94 bis,
7 July 2010; Decision on Prosecution Motion for Admission of Written Evidence of Behara Krdzi¢ Pursuant to
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evidence of transcripts and statements admitted pursuant to Rule 92 bis(A) goes to proof of a matter
other than the acts and conduct of the accused as charged in the indictment; whereas Rule 92
quater(B) provides that if the evidence goes to proof of the acts and conduct of the accused as
charged in the indictment, this may be a factor against the admission of such evidence or that part
of it. In regard to evidence admitted pursuant to each of these two provisions, the Chamber notes
the principle in the jurisprudence of the Tribunal that evidence which has not been cross-examined
and goes to the acts and conduct of the Accused or is pivotal to the Prosecution case will require

corroboration if used to establish conviction.'!

47. The Chamber has also admitted pursuant to Rule 92 fer(A) written statements and
transcripts of prior testimony of viva voce witnesses. Such evidence has been admitted on condition
that, inter alia, the witness is available for cross-examination and any questioning by the Judges.112
It may include evidence that goes to proof of the acts and conduct of the accused, as charged in the

indictment.'"?

48. Some statements of witnesses which have not been admitted pursuant to Rule 92 ter(A)
have nevertheless been admitted, if, with a view to refreshing witnesses’ memory or testing or
challenging their testimony, the Parties have put to them extracts from these statements.'"* In such
instances the Chamber has mainly admitted the statements for this limited purpose and not as

evidence of the truth of their contents.'"

(b) Evidence that is the Basis for the Identification of the Srebrenica-Related Missing through
DNA

49. In subsequent parts of the Judgement findings are made on numbers of persons killed in
various incidents alleged in the Indictment. These findings have largely been derived from the

identification of Srebrenica-related missing through DNA analysis. This section will explain the

Rule 92 bis, 7 September 2011; Decision on Prosecution’s Motion to Admit the Evidence of Milenko Lazic¢
Pursuant to Rule 92 quater, confidential, 15 September 2011; Decision on Prosecution’s Motion to Admit the
Evidence of Novica Simi¢ Pursuant to Rule 92 quater, confidential, 1 November 2011; Decision on Prosecution’s
Request for Reconsideration of the Admission of Written Evidence of Witness No. 39 Pursuant to Rule 92 bis,
4 November 2011. The Accused did not seek admission of evidence pursuant to these Rules.

Prosecutor v. Martic, Case No. IT-95-11-AR73.2, Decision on Appeal against the Trial Chamber's Decision on
the Evidence of Witness Milan Babic, 14 September 2006, para. 20. See also Popovic et al. Trial Judgement, para.
60; Prosecutor v. Prlic et al., Case No. IT-04-74-AR73.6, Decision on Appeals against Decision Admitting
Transcript of Jadranko Prli¢'s Questioning into Evidence, 23 November 2007, para. 53.

12 Rule 92 ter(A)(ii).

"3 Rule 92 ter(B).

14 E.g., PW-008, T. 8906—-8915, 8919 (14 December 2010) (regarding Ex. D0O0140 (confidential)); Pieter Boering,
T. 8984-8986, 9004-9017, 9021-9027 (15 December 2010), T. 9083-9085, 9089-9093 (16 December 2010)
(regarding Ex. D00146); PW-016, T. 9379-9385, 9391-9392 (3 February 2011) (regarding Ex. D00152
(confidential)).

See, e.g., Popovic et al. Trial Judgement, para. 67.
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evidential basis for deciding who the “Srebrenica-related missing” are and for identifying them by

DNA analysis of remains recovered in exhumations.

(i) Demographic Data Used to List the Srebrenica-Related Missing

50. Over the course of several years the OTP has maintained lists of Srebrenica-related missing
which it has updated on an ongoing basis."'® Its most recent report is the 2009 Integrated Report on
Srebrenica Missing Including a Progress Report on DNA-Based Identification (“2009 Integrated
Report”).'"” Associated with it is a list of Srebrenica-related missing (“2009 List of Missing”).'"®
The OTP lists of Srebrenica-related missing have been integrated with DNA-based data provided
by the International Commission on Missing Persons (“ICMP”).""® This material has been used in
deciding who the Srebrenica-related missing are for the purposes of findings elsewhere in the

Judgement.

51. Srebrenica-related missing have been defined as persons missing in connection with the fall

120

of the Srebrenica enclave on 11 July 1995.”" They have been identified through information

provided by the International Committee of the Red Cross (“ICRC”), ICMP, Physicians for Human

16 Ex. P0O1776, pp. 1-2, 5-7.

"7 Ex. P01776; Ewa Tabeau, T. 11405-11406 (16 March 2011). The 2009 Integrated Report is dated 9 April 2009
and its authors are Helge Brunborg, Ewa Tabeau and Arve Hetland. Ex. PO1776, p. 1.

8 Ex. P01777 (confidential) (2009 Progress Report on the DNA-Based Identification by ICMP, dated 9 April 2009).

9 Ex. P01776, pp- 1-2, 5-7. Dusan Janc made extensive use of data underpinning these lists in the preparation of his
report, “Update to the Summary of Forensic Evidence — Exhumation of the Graves and Surface Remains
Recoveries related to Srebrenica and Zepa — April 2010”. Ex. P00170; Ex. P00167. Also, Dean Manning
presented data on DNA-identified Srebrenica-related and other forensic data in his reports. Ex. PO1915, Ex.
P01916, Ex. P01825. The Accused objects that Janc and Manning have no expertise in DNA analysis and that
their reports cannot be considered a basis for drawing any inference about the facts while applying the required
standard of proof. Accused Final Brief, para. 257. The Chamber considers that this objection involves a
misunderstanding of the nature of these reports. Certainly neither Janc nor Manning have specific expertise in
relation to DNA analysis, but both have a compendious knowledge of the forensic data bearing upon the
allegations in the Indictment and access to the relevant documentation. Their reports present the data in a
simplified manner while at the same time showing the extent to which they have relied upon expert analysis.

120 Ex. P01776, p. 34; Ewa Tabeau, T. 11487 (17 March 2011). Annex 2 of the 2009 Integrated Report gives the
following definitions that were applied in the identification of the Srebrenica-related missing:

Date of disappearance: This phrase refers to the date a missing person was last seen alive. This is, however,
not necessarily the date the person may have been killed. Records with a reported disappearance or death
between 11 July and 31 August 1995, or immediately before but not earlier than 1 July, were considered the
most relevant, but also records with disappearances between 1 September and 31 December 1995 from
locations in or near the enclave, were included in our analysis.

Place of disappearance: This phrase refers to the place a missing person was last seen alive. Again, this is not
necessarily a reference to where the person may been killed. [...] For this project a list was compiled of
“missing”-locations related to the fall of the enclave. This compilation was done in close co-operation with
investigators knowledgeable of refugee flows from the enclave, and after consulting with people from the area
on difficult cases. For the OTP 2005 list the municipalities covering these locations, together with the date of
disappearance, was used to decide whether a person disappeared in relation to the fall of Srebrenica. The
following municipalities were considered relevant: Bijeljina, Bratunac, Han Pijesak, Kalesija, Kladanj,
Rogatica, Sekovici, Srebrenica, Vlasenica and Zvornik. [...] [Three municipalities in Serbia bordering the
Srebrenica area] were also considered relevant.
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Rights (“PHR”), and the BiH authorities.'”! The census and voters’ lists were also used to
crosscheck the data.'* Among the sources of the missing, the ICRC list was the major one.'* The
ICRC has a standardised questionnaire that is used to register missing persons, and it applies a very
selective method when accepting reports on the missing.'** The PHR list of missing persons was

also used,'” although its component was very small.'*®

52. Helge Brunborg and Ewa Tabeau, the demographers who prepared the lists of Srebrenica-
related missing, described procedures that they followed to enhance reliability: checks were made
for duplicates;'*’ matches were made with the voters’ lists to see whether there were any survivors
and nine persons were deleted as a consequence;'” to ensure neutrality lists of the missing

maintained by parties to the conflict were not used.'*

53. The demographic profile of the Srebrenica-related missing resulting from the work of
Brunborg and Tabeau was found to correspond to what is independently known of those who were

separated at Poto&ari or captured from the column.'*

54. In response to a report by Svetlana Radovanovic, a demographer who argued that there were
duplicates and errors in the lists of the Srebrenica-related missing, Brunborg produced a rebuttal
report in 2004."*' Brunborg found that Radovanovi¢ was correct in some of the identified duplicates
which he and his colleagues had also identified but had failed to remove due to an oversight.'**
Brunborg testified that out of the ten cases identified by Radovanovié, eight were duplicates and

five had been previously identified by Brunborg and his colleagues.133 Corrections were made in

21 Ex, P01776, pp. 1-2. See also Ewa Tabeau, Ex. P02071, PT. 21044 (5 February 2008); Ewa Tabeau, T. 11407
(16 March 2011); Helge Brunborg, Ex. P01775, PT. 6782—6783 (1 February 2007); Helge Brunborg, T. 9628-
9631 (9 February 2011).

122 Ex. P01776, pp. 2, 87-88. See also Ewa Tabeau, Ex. P02071, PT. 21044-21045, 21059 (5 February 2008); Ewa
Tabeau, T.11408-11409 (16 March 2011); Helge Brunborg, Ex. P01775, PT. 6788-6789, 6793
(1 February 2007); Helge Brunborg, T. 9628, 9631 (9 February 2011).

2 Ewa Tabeau, T. 11407 (16 March 2011), T. 11447 (17 March 2011).

"2 Ewa Tabeau, T. 11448, 11482 (17 March 2011). For example, only family members are accepted as informants to
the ICRC, which in Ewa Tabeau’s opinion makes the ICRC procedure and record of information highly reliable.
Ewa Tabeau, T. 11448 (17 March 2011).

' Ewa Tabeau, Ex. P02071, PT. 21044 (5 February 2008).

126 Ewa Tabeau, T. 11407 (16 March 2011).

127 Ewa Tabeau, Ex. P02071, PT. 21035 (5 February 2008).

128 Helge Brunborg, T. 9633, 9637 (9 February 2011).

12 Helge Brunborg, Ex. P01775, PT. 6799-6800 (1 February 2007).

B0 See infra n. 2545.

"l Helge Brunborg, Ex. P01775, PT. 6809-6810 (1 February 2007); Helge Brunborg, T. 9647-9648, 9650
(9 February 2011); Ex. P01792.

2 Helge Brunborg, T. 9650 (9 February 2011).

'3 Helge Brunborg, T. 9702 (10 February 2011). The rebuttal report stated that all of Radovanovi¢’s five “certain”
examples of duplicates were indeed duplicates that were also marked as such by the OTP in 2000 and that of her
five “highly likely” examples, however, only three were found to be duplicates, and two were not duplicates.
Ex. P01792, p. 17.
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both Brunborg’s report in 2005 and the 2009 Integrated Report.134 Brunborg testified that none of

the other criticisms made by Radovanovi¢ were justified.'”

55. The Chamber concludes that despite human error resulting in minor inaccuracies in the past

the lists of Srebrenica-related missing are based on sound data and are reliable.

(i) DNA Identification of Srebrenica-Related Missing

56. The ICMP began its work in BiH in 2000 taking DNA samples from recovered human
remains, and comparing these with blood samples from the family members of the Srebrenica-
related missing.">” Through this process of DNA comparison, the remains of the Srebrenica-related
missing have been identified."”® The term “identified persons” relates to the human remains
exhumed from gravesites in the territory of Srebrenica municipality and neighbouring

municipalities in Eastern Bosnia and for which the DNA-matching reports are available.'”’

140 . .
described in

57. Thomas Parsons, who is Director of Forensic Sciences for the ICMP,
considerable detail the process by which the ICMP conducted DNA analysis of human remains.'*!
The ICMP enjoys diplomatic privileges and immunities in their headquarters agreement in Bosnia,
and therefore is able to provide assurances of data protection and independence.142 It has been
accredited by the Deutsche Akkreditierungsstelle Chemie, which is authorised in a number of

international agreements to provide accreditation to the ISO 17025 standard.'* The Chamber is

3 Helge Brunborg, T. 9651 (9 February 2011).

133 Helge Brunborg, T. 9652 (9 February 2011). With regard to Radovanovi¢’s statement that there were fictitious
persons in the lists, Brunborg stated that because he found the persons mentioned by Radovanovi¢ in the 1991
Census and it was quite unlikely that they were fictitiously enumerated he considered that he had refuted her
assertion. Furthermore, as regards Radovanovic’s assertion that survivors had been included in the lists, Brunborg
testified that this claim was checked and no survivors were identified apart from nine possible survivors in the
1997/1998 voters’ lists. Helge Brunborg, Ex. P01775, PT. 6811 (1 February 2007). See also Ex. PO1792, pp.
13-16.

"% Helge Brunborg, Ex. P01775, PT. 6785 (1 February 2007).

7 Helge Brunborg, T. 9631 (9 February 2011); Dugan Janc, T. 1946 (18 May 2010).

138 Helge Brunborg, T. 9639-9640 (9 February 2011); Thomas Parsons, T. 10365 (24 February 2011); Thomas
Parsons, Ex. P01936, PT. 20867 (1 February 2008).

13 Ewa Tabeau, T. 11406 (16 March 2011); Ex. PO1776.

40" Thomas Parsons, Ex. P01936, PT. 20867 (1 February 2008); Thomas Parsons, T. 10404 (24 February 2011).

141 The Chamber attaches little weight to the submission of the Accused that the ICMP cannot be held to account for
its work. Accused Final Brief, para. 238. The ICMP’s work is highly regarded internationally as among the most
successful human identification programmes. Thomas Parsons, T. 10368 (24 February 2011). In Parsons’s
opinion, the DNA identification and matching process conducted by the ICMP is reliable to a reasonable degree of
scientific certainty. Thomas Parsons, Ex. P01936, PT. 20879-20880 (1 February 2008). The ICMP is subject to
oversight in important ways. The error leading to the delay in the DNA identification of Avdo Pali¢ does not point
to any current systemic flaw in the operation of the ICMP. See infra n. 2924.

2 Thomas Parsons, T. 10370-10371 (24 February 2011).

43 Thomas Parsons, Ex. P01936, PT. 20891 (1 February 2008); Thomas Parsons, T. 10489 (25 February 2011). The
ISO 17025 standard is the most widely respected standard for accreditation relating to scientific and
methodological processes. Thomas Parsons, T. 10489 (25 February 2011).
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satisfied that the reports generated by ICMP on the basis of the DNA analysis can be fully relied

upon for the purposes of the present Judgement.'**

(iii) Numbers of Srebrenica-Related Missing Identified through DNA

58. In its findings on the numbers of persons recovered from gravesites, the Chamber has used
the numbers maintained by the OTP of Srebrenica-related missing identified by DNA analysis. It
has taken this approach first because of the reliability of these data, as outlined above. Second, there
is a large and ever-increasing overlap between the demographically based list of Srebrenica-related
missing and the DNA identification data provided by ICMP.'*® As Tabeau put it, the two
perspectives—demography and DNA analysis—corroborate each other."® Third, since there are
grounds for believing that in many instances the remains of the same Srebrenica-related missing are
present in more than one gravesite, the use of DNA identification will eventually lead to a more
accurate count of the numbers of persons in the graves concerned.'’ In making findings as to the
numbers of Srebrenica-related missing recovered from particular gravesites, the Chamber is not

addressing the question of the cause of their death at this stage.

59. Tabeau wrote a report on allegations that 58 of those in the OTP lists of Srebrenica-related

missing had died of natural causes and that their deaths were unrelated to the fall of Srebrenica.'*®

14" The Accused submits that the DNA method cannot be used on its own to determine identity, because a DNA

match requires endorsement from a pathologist before a death certificate is signed. Accused Final Brief, paras.
233, 271-272. The Chamber does not accept this submission, because it rests on an administrative practice, which
cannot as such undermine the validity of DNA identification, for which there is strong evidence. The Accused also
cites articles in the Proceedings of the American Academy of Forensic Sciences, which establish that traditional
methods of anthropological assessment are still necessary. Accused Final Brief, paras. 231-232; Ex. P01994;
Ex. P01993. Parsons in fact agreed that concordance of DNA and non-DNA data was important and was one of
the pillars of the ICMP identification process. Thomas Parsons, Ex. P01936, PT. 20908 (1 February 2008).

145 Helge Brunborg, T. 9639-9641 (9 February 2011); Ex. P01779. See also Ewa Tabeau, T. 11479-11480
(17 March 2011) (testifying that as of 2009 66% of the Srebrenica-related missing were confirmed as DNA-
identified cases and were buried in mass graves and other graves in the Srebrenica region).

" Ewa Tabeau, T. 11406 (16 March 2011).

7" Dugan Janc, T. 1989-1991, 1998 (18 May 2010). Previously, the anthropological assessment of remains was used.
The Minimum Number of Individuals or MNI was calculated on the basis of the numbers of particular bones that
were found. Ex. PO1915, p. 3. Janc explained that this method was less effective where there were secondary
graves in which bones were recovered of some people whose bones were also found in primary graves. In such
cases there was a danger of double-counting. Dusan Janc, T. 1989-1991, 1998 (18 May 2010).

" Ewa Tabeau, T. 17510-17511 (1 September 2011); Ex. P02586; Ex. D00165. The allegations were based on a
book by Milivoje IvaniSevi¢ called “Srebrenica 1995: In Pursuit of Truth”. Ibid. Tabeau was also aware of the
discussion in the media in BiH of the 500 survivors that were allegedly included in the Bosnian Book of Death,
which is a database on the victims of the war in BiH compiled by a local NGO called Research and
Documentation Centre, headed by Mirsad Tokaca. The OTP requested a list of these 500 survivors in order to be
able to cross-reference it with OTP sources. Tokaca replied that he was unable to provide the list because his
database was made in such a way that any record deleted from the database at some point could not be recovered
anymore. Tokaca clarified that his NGO had identified that the 500 survivors of Srebrenica were immediately
excluded from the records of the database. In the end, Tokaca sent OTP a list of 240 names. Tabeau found that one
of the 240 was confirmed in the DNA identification records of ICMP. He had been incorrectly classified as a
survivor because he appeared in a government register of internally displaced persons, having been reported at
some point as a displaced person. The other 239 names were not on the list of missing and had not been identified
by DNA. Ewa Tabeau, T. 11422-11423 (16 March 2011), T. 11452—11457 (17 March 2011).
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She did not see any reason to remove anyone from the OTP lists."* On the basis of cross-
referencing with the OTP lists, she found that of the 58 persons named 52 were missing and
identified by DNA, 4 were missing and not yet identified and 2 were different people from those on
the OTP lists."”’

60. There are inconsistencies between DNA-based identification of Srebrenica-related missing
and court declarations regarding the deaths of the same persons; however, the Chamber finds that in
such cases the DNA-based identification is more reliable. For example, when the Accused
presented Tabeau with the details of two individuals in the 2009 List of Missing for whom there
was a court decision implying that the individual concerned had not died in the aftermath of the fall
of Srebrenica but before this, she indicated that further information would be needed to establish the
reasons for the variation.”! She also testified that court declarations usually are not based on
precise information about the death, because the person is missing and so the circumstances

regarding the date, the place and the cause of death are unknown.'*?

61. In his Final Brief, the Accused submits that inconsistency with ABiH records of soldiers
and other persons associated with the ABiH who were killed gives rise to reasonable doubt about
the accuracy of the ICMP data.'”® The Chamber finds that this argument is not grounded.
Altogether 220 of those on the 2005 OTP list of Srebrenica-related missing had, according to ABiH
records, dates of death before July 1995.1% However, 140 of them were identified by ICMP in
Srebrenica-related graves;15 > 127 were the subject of records that were corrected by the Bosnian
authorities in line with the dates of death in the OTP list;'*® and 38 remain undecided because they
have not been identified by DNA and no clarification in respect of them has yet been received from
the Bosnian authorities."”’ The scale of the inconsistency is small."”® Clarification by the Bosnian
authorities and findings by the ICMP show that most of the 220 cases were indeed Srebrenica-

related.'® Moreover, the Chamber agrees with the assessment that the reporting of cases in ABiH

9 Ewa Tabeau, T. 17511-17512, 17533-17534 (1 September 2011).

130 Ewa Tabeau, T. 11436 (16 March 2011), T. 17529 (1 September 2011); Ex. P02586, p. 2.

51 Ewa Tabeau, T. 17504 (private session), 17504-17507, 17507 (private session), 17507-17508, 17508 (private
session), 17508—-17509, 17509 (private session), 17509-17520 (1 September 2011); Ex. P01777 (confidential);
Ex. D00316; Ex. D00317. See also Accused Final Brief, paras. 279, 282-285; Accused Final Brief (confidential),
paras. 280, 281.

132 Ewa Tabeau, T. 17506 (1 September 2011).

153 Accused Final Brief, paras. 276-277.

54 Ex. P01776, pp. 95, 97, 106-110; Ex. P02082; Helge Brunborg, T. 9747 (10 February 2011), T. 10111
(17 February 2011); Ewa Tabeau, T. 11424, 1142611427 (16 March 2011), T. 11465 (17 March 2011).

135 Ex. P01776, p. 95; Helge Brunborg, T. 9747 (10 February 2011), T. 10112 (17 February 2011).

156 Ex. P01776, p. 95; Helge Brunborg, T. 9747 (10 February 2011), T. 10112 (17 February 2011); Ewa Tabeau,
T. 11431-11433 (16 March 2011).

7 Ex. P01776, p. 95; Helge Brunborg, T. 9747 (10 February 2011), T. 10112 (17 February 2011).

'8 Ex. P01776, p. 95; Helge Brunborg, T. 10111 (17 February 2011).

'3 Helge Brunborg, T. 9747 (10 February 2011).
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records is not highly reliable since attention is mainly given to whether the person in question has

died, with details of the death being less important.160

62. On the basis of the above considerations, the Chamber has attached probative value to the
lists that the OTP has maintained of Srebrenica-related missing integrated with DNA identifications

in the findings that it will make in regard to the events after the fall of Srebrenica.

(c) Intercepted Communications

63. The Chamber has admitted a large number of records of intercepted communications
(“intercepts”) produced by the Bosnian Muslim side. It has heard the viva voce testimony of 17
intercept operators,161 two of their supervisors,162 and Stefanie Frease, a former OTP research

163

officer and analyst,  all of whom have described the procedures that were followed in producing

the intercepts that have been admitted.

64. Methods that promoted reliability were used to record intercepted communications.'®* This
was reflected in the specific instructions and practices that the intercept operators followed in

intercepting and recording communications.'®

65. Independent corroboration of the intercepts was provided by documents captured from the
VRS, notes taken by UN officials, telephone books obtained in the RS, and aerial images.166
Particularly striking are the cases in which records made by the Bosnian Muslim side of intercepted
communications are essentially consistent with the records made by others of what are evidently the
same communications. These others include the Croatian authorities'®” and UNPROFOR.'®® In one

case an intercept made by the ABiH of a conversation between Nicolai and the Accused was

10 Ex. P01776, p- 94. Tabeau referred to these inconsistencies as due to omissions in updating information which

occur in wartime. Ewa Tabeau, T. 11429-11430 (16 March 2011).

161 PW-025, PW-027, PW-026, PW-048, PW-047, PW-041, PW-038, PW-033, PW-050, PW-035, PW-030, PW-042,
PW-045, PW-043, PW-040, PW-049 and PW-076.

192 PW-024 and PW-032.

19 Stefanie Frease, T. 4971 (7 September 2010).

164 Stefanie Frease, Ex. P00783, PT. 6388—6389 (25 January 2007); Stefanie Frease, T. 5029 (7 September 2010).
See, e.g., PW-025, Ex. P00292 (confidential) (20 January 2007), p. 2; PW-048, Ex. P00363, PT. 7409
(20 February 2007); PW-048, T. 2595-2596 (9 June 2010); PW-047, T. 2619, 2621-2622 (10 June 2010). See
also Adjudicated Facts 596, 604.

165 Stefanie Frease, T. 5033 (7 September 2010); Stefanie Frease, Ex. P00783, PT. 6388-6389, 6392
(25 January 2007), PT. 8059 (2 March 2007), PT. 8123 (2 March 2007). See also Adjudicated Facts 598, 599.
There was material conformity between printouts and the original notebooks of the intercepted communications.
Stefanie Frease, Ex. PO0783, PT. 6374 (25 January 2007). See also Adjudicated Fact 601.

1% Stefanie Frease, T. 5225 (10 September 2010). See also Stefanie Frease, Ex. P00783, PT. 7840-7842
(27 February 2007); Adjudicated Fact 602.

17 E. g., Stefanie Frease, T. 5104-5107, 5126 (8 September 2010); Ex. P00786; Ex. P00306 (confidential);
Ex. P00314 (confidential). See also Stefanie Frease, T. 5131-5134 (8 September 2010); Ex. P00775; Ex. P00315
(confidential).

18 F g., Stefanie Frease, T. 5110-5125 (8 September 2010); Ex. P00310 (confidential); Ex. PO0698; Ex. P0O0682.
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corroborated by both a Croatian intercept and an UNPROFOR report of the same conversation.'®
There are sometimes variations of a few minutes in the times given by the different sources for the
same intercepted conversation.'”’ According to Frease, this is attributable to the different possible
times that could be associated with an intercept—for example, the time when a conversation
started, the time when it ended or when it was typed and sent to the intercept operators’

headquarters. e

66. The OTP first received intercept material from the ABiH in March 1998."7* Frease testified
that there is a theoretical possibility that it was in some way tampered with before it came into its
possession.!”? However, the overwhelming weight of the evidence is in favour of the reliability and
authenticity of the intercepts, and the Chamber is satisfied that, as a whole, the intercepts have a

high degree of validity in relation to the conversations they purport to record.

(d) Aerial Imagery

67. The Chamber has received a number of aerial images from the Prosecution in support of the
presence at particular locations of gravesites and reburial activities,'”* buildings and vehicles,'”

large groups of prisoners,176 and bodies.'”’

68. These aerial images have been provided by the U.S. Government and disclosed to the
Prosecution pursuant to Rule 70.""® The U.S. Government made it clear that the Prosecution “is not
authorized to discuss in courtroom proceedings any information relating to the technical or
analytical sources, methods, or capabilities of the systems, organizations, or personnel used to

collect, analyze, or produce these imagery-derived products”.179

19 Stefanie Frease, T. 5126-5130 (8 September 2010); Ex. P00311 (confidential) (intercept by the ABiH dated 9 July

at 6:15 p.m. of a conversation between “UNPROFOR General Nicolai” and “probably Talimir”); Ex. PO0700

(audiotape of Ex. P00311); Ex. PO0699 (Croatian intercept dated 9 July 1995 at 5:55 p.m. between “General

Micoliai” of UNPROFOR and “General Tolimir”); Ex. PO0680 (UNPROFOR Notes of a telephone conversation

at 5:50 p.m. between Nicolai and Tolimir). There are certain points present in each of the three records of the

content of conversation. Ibid.

E.g., Ex. P00786 (intercept by the Croatian authorities with the time given as 3:17 p.m. on 8 July); Ex. P00306

(confidential) (intercept of the same conversation by the Bosnian Muslim side with the time given as 3:30 p.m. on

8 July).

7 Stefanie Frease, T. 5106 (8 September 2010). See also Stefanie Frease, T. 5149 (8 September 2010).

172 Stefanie Frease, Ex. P00783, PT. 6087—6088 (19 January 2007); Stefanie Frease, T. 5213 (10 September 2010).

'3 Stefanie Frease, Ex. P00783, PT. 7820—7821 (27 February 2007).

174 See, e.g., Ex. P01840; Ex. P0O1841; Ex. P01842; Ex. P01843; Ex. P01846; Ex. P01848; Ex. P01849; Ex. P01851;
Ex. P01852; Ex. P01853; Ex. PO1855; Ex. P01856; Ex. PO1858; Ex. PO1859.

'3 See, e.g., Ex. P01342; Ex. P00094, p. 10. See also Jean-René Ruez, T. 913-914 (29 March 2010).

176 See, e.g., Ex. P00094, pp. 31-32. See also Jean-René Ruez, T. 923-924 (29 March 2010).

7 See, e.g., Ex. P00216.

'8 Dean Manning, T. 10164 (22 February 2011); Richard Butler, T. 16283 (7 July 2011); Ex. P00214, p. 1. See also

Dean Manning, T. 10176 (22 February 2011); Jean-René Ruez, T. 913-914 (29 March 2010); Stefanie Frease,

Ex. P00783, PT. 7840 (27 February 2007).

Ex. P00214, p. 1. Rule 70(C) provides that “the Trial Chamber [...] may not order either party to produce

170

179
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